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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

WHALEN, Judge: Respondent determ ned the foll ow ng
deficiency in, addition to, and penalty on petitioners
Federal inconme tax for 1993:

Penalty and Addition to Tax
Defi ci ency Sec. 6651(a) (1) Sec. 6662(a)

$27, 313 $2, 736 $5, 463
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Unl ess stated otherwi se, all section references are to the
I nternal Revenue Code as in effect for the year in issue
and all Rule references are the Tax Court Rules of Practice
and Procedure.

The issues for decision in this case involve
petitioners’ return for 1993. After concessions, the
i ssues are: (1) Wiether petitioners are entitled to deduct
the Schedul e C expenses clainmed on their return in the
aggregate anount of $34, 750 or the expenses allegedly
proven at trial in the aggregate anount of $39, 403; (2)
whet her petitioners are |liable for the accuracy-rel ated
penal ty under section 6662(a); and, (3) whether petitioners
are liable for an addition to tax under section 6651(a)(1).

Petitioners have prosecuted other cases before this
Court. Their return for 1992 is the subject of King v.

Conmi ssioner, T.C. Menp. 1998-69, and their return for 1994

is the subject of King v. Conmm ssioner, T.C Meno. 1999-

293.

FI NDI NGS OF FACT
Petitioners are husband and wife who filed a joint
i ndividual tax return for 1993. At the time they filed the
petition in this case, petitioners resided in Wndnoor,
Pennsylvania. 1In this opinion, references to petitioner

are to M. Fatai O King.
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Petitioner graduated from Tenple University with a
bachel or’s degree in conputer science. He also received a
master’ s degree in managenent.

During 1993, petitioner owned four newsstands in the
city of Philadel phia. He operated a newsstand |ocated in
Cermantown. He rented a second newsstand | ocated on Wayne
Avenue for $200 per month. He sold a third newsstand
| ocated on Knox Street on July 12, 1993, to M. John
Ebat al eye for $40,000. During 1993, petitioner received a
downpaynent of $5,000 fromthat sale and nonthly paynents
of $972.22 for 6 nmonths, a total of $10,832. A fourth
newsstand | ocated at Broad and Oxford Streets was cl osed
t hroughout the year.

Petitioners’ return for 1993 includes a Schedul e C,
Profit or Loss From Business, that reports net profit of
$3, 250 from petitioner’s newsstand busi ness, King
Newsstand. The incone and expenses reported on the

Schedul e C are as foll ows:
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G oss receipts or sales $100, 000
Returns and al | owances —-
Cost of good sold 62, 000
G oss i ncone 38, 000
Expenses
Adverti sing $500
Bad debts 3, 000
| nsur ance 1, 300
Mor t gage i nterest 2,500
Legal and prof essional 2,000
Repai rs and mai nt enance 10, 000
Suppl i es 7,000
Taxes and |icenses 550
Tr avel 5, 300
Meal s and entertai nnment 1, 600
Uilities 1, 000
34, 750
Net profit 3, 250

In the subject notice of deficiency, respondent
determ ned that the cost of goods sold for petitioner’s
newsst and busi ness was $11, 809, and that petitioners had
overstated the cost of goods sold clainmed on their 1993
return by $50,191 (i.e., $62,000 m nus $11, 809).

Respondent al so disall owed the expenses cl ai ned on
petitioners’ Schedule Cin the aggregate anount of $34, 750
for lack of substantiation. Respondent determ ned that
petitioners’ self-enploynment tax liability is increased and
that petitioners are allowed an additional self-enploynment
tax deduction of $4,522 due to the increase in their self-

enpl oynent tax liability.
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Respondent al so determned in the notice of deficiency
that petitioners had failed to report interest inconme in
t he aggregate anount of $489 that they had received during
1993 from accounts at three banks. Finally, respondent
determ ned that petitioners had failed to report “rental
income” in the anount of $14, 067.

At trial, petitioners introduced into evidence an
anmended return on Form 1040X. Petitioners had submtted
the amended return to the Internal Revenue Service prior
to trial, but it was never processed and the notice of
deficiency is based upon petitioners’ original return. The
amended return clains cost of goods sold with respect to
petitioner’s newsstand business in the amount of $11, 809,
the amount determned in the notice. The anended return
al so reports rental inconme from“News Stand Rental” in the
amount of $14,067, the anmount determned in the notice.

The Schedule C attached to the anended return reports the

foll ow ng i ncome and expenses:



G oss receipts or sales $16, 381
Returns and al | owances --
Costs of goods sold 11,809
G oss profit 4,572
O her income (lottery comm ssions) 34, 857
G oss i ncone 39, 429
Expenses
Adverti sing 882 --
Bad debts —- --
Car and truck expenses 2,132 --
I nsur ance 1, 000 --
Mor t gage i nt er est —- --
Legal and prof essional 800 --
Repai rs and mai nt enance 7,399 --
Suppl i es 1, 684 --
Taxes and |icenses 1, 362 --
Travel —- --
Meal s and entertai nnent —- --
Uilities 450 --
O her expenses
Tel ephone 1, 382 --
| ndependent contractors 4,609 --
Bank char ges 518 --
PA lottery shortage 10, 561 --
Uni t ed News/ SEPTA- paynent 956 --
Lottery service charge 936 --
d eani ng 520 --
35,191
Net profit 4,238
OPI NI ON

The only issue specifically addressed in petitioners’
posttrial brief is the amount of expenses petitioners are
entitled to deduct in connection with their newsstand
busi ness. They argue that at trial they proved total
expenses of $39, 403.

In their posttrial brief, petitioners do not take
issue wth respondent’s determ nation that the cost of

goods sold for their newsstand business is $11,809. As
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menti oned above, petitioners reported cost of good sold of
$11,809 on their amended return. Thus, we hereby sustain
t hat adj ust nent.

In their posttrial brief, petitioners do not take
issue wth respondent’s determination that their gross
i ncone should be increased by unreported interest incone
in the aggregate anount of $489. At trial, petitioner
acknow edged receiving interest incone fromaccounts at
t hree banks in the aggregate amount of $489 during 1993.
Thus, we hereby sustain that adjustnent.

Finally, in their posttrial brief, petitioners do not
take issue with respondent’s determ nation that their gross
i ncone should be increased by unreported “rental income” of
$14,067. As nentioned above, petitioners reported “News
Stand Rental” of $14,067 on their amended return. Even
t hough petitioners do not take issue with this adjustnent,
it requires discussion.

At trial, petitioner acknowl edged that he had received
$2,400 fromthe rental of his newsstand on Wayne Avenue and
had received $10,833 fromthe sale of his newsstand on Knox
Street, a deposit of $5,000 and six installnment paynents of
$972. 22 each. Petitioners do not claimthat the proceeds
fromthe sale of the newsstand on Knox Street shoul d be

reduced by any basis in the property sold. The total of
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the unreported rental and sale paynents is $13, 233, or
$834 |l ess than the anpbunt determined in the notice of
deficiency, $14,067. Respondent acknow edges that the
noti ce of deficiency should be sustained to the extent of
the | esser anount, $13,233. Accordingly, we find that
petitioners’ gross incone should be increased by unreported
rental paynments of $2,400 and by unreported proceeds from
the sale of the newsstand on Knox Street of $10, 833.

We turn to the principal issue in this case, the
expenses petitioners are entitled to deduct in connection
with their newsstand business. At trial, petitioners did
not attenpt to substantiate the expenses clained on the
Schedule C, Profit or Loss From Business, filed as part of
their original return. |In fact, petitioner admtted that
his original return was not correct. Petitioner testified
that his original return was “done by m stakes” and “was
uni ntentionally done by ne.”

At trial, petitioners proceeded by attenpting to
substanti ate the expenses clainmed as deductions on the
Schedul e C attached to their anended return. Petitioners
clainmed different expenses on their original return, on
their amended return, and in their posttrial brief. The
followwng is a list of the expenses clainmed by petitioners

and t he expenses conceded by respondent to be deducti bl e:
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Ori gi nal Anended Conceded
Ret urn Ret urn Bri ef by Respondent
Expenses
Adverti sing $500 $882 $96 $96. 06
Bad debts 3,000 -— -— -—
Car & truck expense -— 2,132 2,132 -—
I nsurance 1, 300 1, 000 382 -—
Mor t gage 2,500 -— -— -—
Legal & professional 2,000 800 800 -—
Repai rs & mmi nt enance 10, 000 7,399 11, 800 150.00
Suppl i es 7,000 1, 684 2,467 -—
Taxes & |icense 550 1, 362 1, 362 930. 90
Travel 5,300 -— -— -—
Meal s & entertai nnent 1, 600 -— -— -—
Utilities 1, 000 -— -— -—
Tel ephone -— 1, 382 1, 382 426. 23
El ectricity -— 450 450 400. 45
| ndependent contractors -— 4,609 4,609 -—
Bank charges -— 518 950 233.10
PA Lottery charges -— 936 936 936. 00
PA Lottery shortage -- 10, 561 10, 561 -—
Uni ted News debt paid/ Septa tokens -— 956 956 956. 25
Cl eani ng -— 520 520 --
Depreciation on steel plates -— -— -— 497. 50
& electrical system

Depreci ati on on newsstand - = - = - = 1, 435. 00

34, 750 35,191 39, 403 5,961. 49

Permit fees

We di scuss each of the business expenses cl ai ned by
petitioners at trial which, generally, are the sane
expenses cl aimed by petitioners on the Schedule C filed as
part of their amended return. Petitioners clained a
deduction for advertising expenses of $882 on their anended
return, but at trial they introduced into evidence only two
checks in the aggregate anount of $96.06 drawn to the order
of the Phil adel phia Enquirer. Respondent concedes t hat
petitioners are entitled to deduct advertising expenses of
$96. 06.

Petitioners claimcar and truck expenses of $2,132.

In his testinony, petitioner acknow edged that his famly

used only one car during 1993 and that they used the car
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for all of their personal travel. |In support of their
claimto be entitled to deduct car expenses in connection
with their newsstand business of $2,132, they sought the
i ntroduction of three repair invoices and a handwitten
sheet purporting to show gasoline purchases in cash. Two
of the repair invoices in the amunts of $817.20 and
$149. 25 were paid in 1992 and do not have any apparent
connection to 1993. They were not accepted into evidence.
The third repair invoice is in the anount of $273.42, but
there is no testinony or other evidence in the record to
show the relationship of the expenditure to petitioner’s
newsst and busi ness as opposed to petitioners’ personal use
of the car. Finally, petitioners have not substantiated a
deduction for gasoline purchases of $892. Petitioners
introduced a handwitten list entitled “car gas purchases”,
and petitioner testified that it is a list of the weekly
cash expenditures “on the gas for traveling fromthe
newsstand to the warehouse”. There are 61 entries of even
dol l ar amounts listed on the sheet that total $876, rather
than $892. There are no dates on the list and no
indication of mleage. There is no way to determ ne what
portion of the alleged gasoline purchases was used for
busi ness and what portion was for petitioners’ personal use

of the car. Thus, petitioners have not substantiated any
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of the alleged expenditures as required by section
274(d) (1) .

In their anmended return, petitioners claiminsurance
expenses in the aggregate anount of $1,000. At trial,
petitioners introduced copies of four checks totaling
$593. 70. Three of those checks in the aggregate anount of
$382. 70 were payable to Flagship Insurance Co. Petitioner
testified that those checks were for insurance on
petitioners’ newsstands but petitioner also acknow edged
t hat he maintai ned honeowner’s insurance on his residence.
There is nothing in the record, other than petitioner’s
vague testinony, to show that the subject expenditures in
t he aggregate anount of $382.70 were for insurance on the
newsstands. Petitioners introduced no docunents to
corroborate M. King's testinony, such as invoices or
i nsurance polices. Accordingly, we agree with respondent
that the expenditures reflected by the three checks in the
aggregat e anount of $382.70 are not deductible. The fourth
check in the anount of $211 is payable to Pennsylvania Auto
| nsurance Plan. The expenditure reflected by this check
appears to be for insurance on petitioners’ autonobile. It
is not an all owabl e expense because petitioners have
provided no way to all ocate the expenditure between their

personal and busi ness use of the autonobile, and, thus,
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t hey have not substantiated the business nature of the
expense. See sec. 274(d)(1).

Petitioners claimlegal and professional fees in the
anount of $800. O this amount, $300 was paid as a
retainer to a |l awer for advice regarding petitioner’s
citizenship. Petitioners have not established that this
expenditure is related to their business. In the case of
t he ot her expenditure in the amount of $500, petitioners
did not submt an invoice fromthe attorney or any other
information regarding this expenditure, and petitioner’s
testinmony that he sought advice concerning a possible suit
against the city of Philadelphia is too vague to
substantiate the nature of the expenditure. W are not
satisfied that petitioners have proven that either
expenditure is a deducti bl e busi ness expense.

Petitioners claima deduction for repairs and main-
tenance in the amount of $11,800. On brief, respondent
concedes that petitioners made capital expenditures in the
aggregate anount of $14, 050 during 1993. Respondent
concedes that petitioner paid $4,100 for construction work
at the newsstand at Broad and Oxford Streets. Respondent
al so concedes that he paid $1,750 for the installation of
steel plates and bars in the newsstand at Broad and Oxford

Streets. Finally, respondent concedes that petitioner paid
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$5, 700 for excavation and concrete work in connection with
the installation of an electrical systemat his newsstand
on Wayne and Chelten Avenues and he paid $2,500 for the
wiring of that system Respondent al so concedes that
petitioner paid permt fees in the aggregate amount of $50
in connection with the electrical work.

We agree with respondent that, except for the permt
fees, the above paynents represent capital expenditures
t hat nmust be recovered through depreciation. According to
respondent, petitioners are entitled to a depreciation
deduction of $497.50 with respect to the installation of
the steel plates ($1,750) and electrical system ($2,500
and $5, 700), and a depreciation deduction of $1,435 for
the expenditures attributable to the construction of the
new newsst and ($4, 100). The depreciation deductions
conput ed by respondent appear to be correct but, if
petitioners do not agree with the amount of these
depreci ati on deductions, then they wll have an opportunity
to raise their disagreenent during the proceedi ngs under
Rul e 155. Respondent al so concedes that petitioners are
entitled to deduct permt fees in the aggregate anount of
$50.

Petitioners claima deduction in the amount of $2,467

for supplies. In support thereof, petitioners introduced
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11 checks made out to banks and credit card conpanies in
t he aggregate anount of $4,166.31. According to notations
on the checks, the expenditures were to purchase racks,
safes, air conditioners, and other equipnment. However, the
notations were witten in different ink and petitioners
i ntroduced no invoices. Petitioner’s testinony was vague
and inconsistent. In sum we are not satisfied that
petitioners have substantiated the nature of the
expendi tures cl ai ned.

Petitioners claima deduction of $1,362 for taxes and
licenses. In support thereof, they introduced copies of
15 checks totaling $1,052.90. Respondent conceded $890. 90
of these expenditures at trial and conceded an additi onal
$40 on brief for a total of $930.90. The following is a
list of the checks that shows which checks have been

agreed by respondent and whi ch checks were not agreed:

Not
Check No. Payee d ai ned Agr eed Agr eed
1707 Dept. of Revenue City of Phila. $200. 00 $200. 00 --
1706 Dept. of Revenue City of Phila. 200. 00 200. 00 --
1695 Dept. of L&l 80. 00 80. 00 -
1680 Dept. of L&l 40. 00 40. 00 --
1681 Dept. of L&l 40. 00 40. 00 -
1682 Dept. of L&l 40. 00 40. 00 -
1694 Dept. of L&l 80. 00 80. 00 -
1315 City of Phila. 40. 00 40. 00 -
1357 City of Phila. 15. 00 -- $15. 00
1665 Pa. Revenue Dept. 27.00 -- 27.00
1635 Pa. Lottery 15. 00 15. 00 -
1748 Pa. Revenue 75. 00 75. 00 -
1747 Pa. Revenue 68. 90 68. 90 -
1705 Dept. of State 52. 00 52. 00 -
1709 Dept. of State 80. 00 -— 80. 00

1, 052.90 930. 90 122. 00
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At trial, petitioner stated that he was not claimng the
expenditure reflected on check No. 1357 in the anmount of
$15 or the expenditure reflected on check No. 1709 in the
anount of $80. The | ast unagreed item check No. 1665 nade
payabl e to Pennsyl vani a Revenue Departnent in the anmount of
$27, was a paynent for State inconme tax. Because
petitioners did not item ze deductions, they are not
entitled to a deduction for that expenditure. Accordingly,
we agree with respondent that petitioners are entitled to a
deduction in the aggregate anmount of $930.90 for paynents
of taxes and |icenses.

Petitioners claima deduction for paynments made to
PECO for the electricity used at petitioner’s newsstands.
I n support thereof, petitioners introduced 11 checks
payable to PECO i n the aggregate anmount of $450. 45.
Respondent notes that one of those checks, check No. 1629,
in the anmount of $50, was returned by the bank wi thout
paynment for “non-sufficient funds”. Accordingly,
respondent argues, “petitioners provided $400. 45 of
substantiation for electricity expense.” W agree with
respondent that petitioners have substantiated electricity
expenses of $400. 45.

Petitioners also claima deduction for tel ephone

expenses in the aggregate anount of $1,377.81. |n support
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t hereof, petitioners introduced 13 checks payable to “Bel
of Pennsylvania”. Respondent notes that five of those
checks, in the aggregate amount of $426.23, bear notations
to show that they were paid with respect to a tel ephone
nunber assigned to petitioners’ newsstand at Gernmant own
Avenue. Respondent appears to concede that those checks
are deductible. Respondent also notes that six of the
checks, in the aggregate amount of $762.58, bear notations
whi ch suggest that they were paid with respect to a
t el ephone nunber assigned to the newsstand at Broad and
Oxford Streets. Petitioner initially testified that that
newsst and was cl osed during the entire year. He then
changed his testinony to say that the newsstand at Broad
and Oxford Streets was open on the weekends when inspectors
fromthe Departnent of Licenses and |Inspections were not
wor king. We agree with respondent that petitioner’s vague
and contradictory testinony does not substantiate those
checks. Simlarly, two checks in the aggregate anount of
$189 bear no notation and we agree with respondent that
petitioners have not substantiated those checks.
Accordingly, we agree with respondent that petitioner is
entitled to a deduction for utilities in the aggregate

amount of $826.68, $400.45 for paynents to PECO for
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electricity, and $426.23 for paynents to Bell of
Pennsyl vani a for tel ephone expenses.

Petitioners claima deduction in the amount $4, 609. 09
for paynents allegedly nade to i ndependent contractors.
Petitioners rely on 11 checks to substantiate that
deduction. The following is a list of the check nunber,

date, payee, anount, and notation taken fromthe checks:

Check No. Dat e Payee Amount Not at i on
2030 03/ 08/ 93 WIlliam H Randl eman $500. 00 711 Enpl oyee for 5+3 days
2032 05/ 06/ 93 Randy L. Bapti st 300. 00 5 day pay enpl oyee
1004 05/ 11/93 John Ebat ebeye 146. 69 Wk 1 -at Knox
2035 06/ 02/ 93 John Ebat ebeye 275. 67 Week 22-23 5/18-6/1/93
2037 06/ 14/ 93 John Ebat ebeye 507. 24 Wk 22/23
2038 06/ 29/ 93 John Ebat ebeye 437.05 Week
2039 07/ 22/ 93 John Ebat ebeye 900. 82 W 26, 27 & 28
2051 08/ 02/ 93 Veresta B. Hyman 500. 00 #15155 (*$1)
2052 08/ 02/ 93 Fl orence Young 250. 00 #11555 (4 days)
7330 08/07/93 John Ebat ebeye 686. 62 two at Knox lottery
2062 11/ 30/ 93 John Ebat ebeye 105. 00 5 pk of Instant Tickets
4, 609. 09

Petitioner’s testinony concerning the above-all eged
paynments to independent contractors is vague, contradic-
tory, and unworthy of belief. For exanple, in the case
of paynents nmade to Messrs. Randl eman and Bapti st,

Ms. Hyman, and Ms. Young, there is evidence that those

i ndividuals were lottery winners and that the above checks
drawn to their order are paynents of their w nnings, and
not for services operating a newsstand.

Simlarly, we cannot determ ne the nature of the
paynents allegedly nmade to M. John Ebat ebeye. According

to petitioner’s testinmony, M. Ebatebeye purchased the
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newsst and at Knox Street on or about July 12, 1993. Prior
to that time, petitioner clains to have paid M. Ebatebeye
to operate the newsstand. Petitioner’s testinony concern-
ing the nature of those paynents is vague, confusing, and
contradi ctory. For exanple, he could not explain howthe
paynments were cal cul ated, and several checks are dated
after July 12, 1993. Based upon the record, we find that
petitioners have not substantiated their eligibility to
deduct these paynents.

Petitioners claima deduction of $950 for bank
charges. In support thereof, they introduced bank
statenents from four business accounts maintai ned at PNC
Bank. The statenments show bank charges totaling $903. 10.
Two types of bank charges are reflected on the statenents,
charges in the aggregate anmount of $670 for returned checks
and charges in the aggregate amount of $233.10 that are
described on the statenents as “anal ysis charge”
Respondent’s posttrial brief does not address these
charges. In his testinony, petitioner makes reference to
a service charge for “bank anal ysis”. He does not discuss
t he bank charges, in the aggregate amount of $670, for
returned checks or provide any facts fromwhich we can find
that those charges are ordi nary and necessary expenses of

hi s newsstand business. Cf. Bailey v. Conni ssioner,
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T.C. Meno. 1991-385. W find that the bank statenments
substantiate petitioner’s testinony regardi ng the charges
in the aggregate anount of $233.10 that are | abel ed as
“anal ysi s charges”.

Petitioners also claima deduction in the anmount of
$936 for lottery service charges. Respondent concedes the
deductibility of that anount.

Petitioners claima deduction for paynments to the
Pennsyl vania Lottery in the amount of $10,561. |n support
thereof, they introduced a check drawn by petitioner to the
order of “cash” in the anpunt of $2,200 and a check drawn
by petitioner to his own order in the amount of $8, 361. 15.
They al so introduced the copy of a cashier’s check that
appears to be drawn to the order of the Pennsylvani a
Lottery in the anmbunt of $8,361.15. Petitioner testified:
“The Pa Lottery, | owe them $10,562 because | |ost the
tickets.” Petitioners introduced no invoices or
correspondence fromthe Pennsylvania Lottery regarding
t hese al |l eged paynents, and they did not deduct these
paynments on their original return. Petitioner’s testinony
concerning the nature of these paynents is vague, confus-
ing, and unbelievable. W find that petitioners have not

substantiated their eligibility to deduct these paynents.
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Petitioners claima deduction in the amunt of $956
described on their amended return as “United News/ Sept a-
paynment”. I n support thereof, they rely on two checks, one
drawn to the order of United News (Levy) in the anount of
$300, and the second drawn to the order of Septa in the
amount of $656.25. Respondent conceded the deductibility
of those paynents at trial.

Petitioners claima deduction for $520 attributable to
the cash paynents allegedly given to a cl eaning wonan “to
clean the place”. In support of their claim petitioner
i ntroduced a handwitten sheet purporting to show 26 cash
paynents totaling $560. There are 20 paynents of $20, 4

paynents of $25, and 2 paynents of $30. The | edger sheet

identifies the cleaning woman as “d oria Ashers”. In his
testimony, petitioner said: “l pay her $20, $10 sonetine,
and | have the record that | wote dowmn.” He identified

the cl eaning woman as doria Lashley, “L-A-S-HL-EY-."
When petitioner was asked what the cl eaning woman cl eaned,
he replied: “The front because the place is dirty, because
peopl e cone, they drink, they throw bottle, they break it.
So | have to pay for that because when the Street Depart -
ment cone they give ne citation before.” Petitioner’s

testinmony is vague, and we find that petitioners have not
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substanti ated these all eged cash expenditures in the
aggregat e anount of $520.

The next issue for decision is whether petitioners are
Iiable for the accuracy-related penalty under section
6662(a) for 1993. At the outset, we note that in the
noti ce of deficiency, the anmount of the addition to tax for
del i nquency under section 6651(a)(1), $2,736, is swtched
with the amount of the penalty for substanti al
under st at ement under section 6662(a), $5,463, and vice
versa. This appears to be a typographical error. The
noti ce nmakes reference to an encl osed statenent that “shows
how [respondent] figured the deficiency.” The enclosed
statenment shows respondent’s conputation of the additions
to tax for delinquency and the penalty for substantial
understatenent and relates these anmounts to the appropriate
statutory provisions. Petitioners did not nmake an issue of
this error in their petition or at trial, and there is no
evi dence that they were uncertain about the anmounts that
were determ ned by respondent. Thus, we need not address

this matter. See Goodman v. Conm ssioner, T.C. Mnob. 1985-

151 (relying on Mayerson v. Conm ssioner, 47 T.C. 340

(1966)) .
Respondent determ ned that petitioners are liable for

an accuracy-rel ated penalty of $5,463 under section
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6662(a). Under section 6662, a penalty is added to a
taxpayer's tax liability if any portion of an underpaynent
is attributable to negligence or disregard of the rules or
regul ati ons, see sec. 6662(b)(1), or attributable to a
substanti al understatenent of incone tax, See sec.
6662(b)(2). For this purpose, an understatenent is
"substantial" if it exceeds the greater of $5,000 or 10
percent of the tax required to be shown on the taxpayer's
return. Sec. 6662(d). The anount of the penalty is 20
percent of the portion of the underpaynent to which the
section applies. See sec. 6662(a).

In this case, petitioners’ understatenent was
substantial. Petitioners did not address this issue at
trial, in their petition, trial nmenorandum or posttrial
brief. By failing to address the issue, petitioners have

conceded it. See, e.g., Mney v. Conmm ssioner, 89 T.C 46,

48 (1987). Accordingly, we sustain respondent's
determ nation that petitioners are liable for the accuracy-
rel ated penalty.

The final issue for decision is whether petitioners
are liable for an addition to tax under section 6651(a)(1)
for 1993. |If a taxpayer fails to file an inconme tax return
on tinme, section 6651(a)(1l) inposes an addition to tax

unl ess the failure was "due to reasonabl e cause and not
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willful neglect”. The addition is 5 percent of the anount
of the tax required to be shown on the return for each
month the failure continues, not exceeding 25 percent in
t he aggregate.

In this case, petitioners filed their return nore than
1 nonth after the due date. Respondent determ ned that
petitioners are liable for an addition to tax of $2,736
pursuant to section 6651(a)(1l). Petitioners did not
address this issue in their petition, in their trial
menor andum at trial, or in their posttrial brief. By
failing to address the issue, petitioners have conceded

it. See Mouney v. Comm ssioner, supra. Accordingly, we

find petitioners are liable for an addition to tax under
section 6651(a)(1).

Based upon the foregoing,

Deci sion will be entered

under Rul e 155.




